
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

TEXAS – INCAPACITY 
PLANNING PART 2  
– THE SPECIFICS 

 

JOHN R. VERMILLION 

“In our second discussion of incapacity planning in the state 
of Texas, we are going to take a closer look at some of the 

specific tools you will include in your incapacity plan” 
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In our second the discussion of incapacity planning in the state of 

Texas, we are going to take a closer look at some of the specific tools 

you will include in your incapacity plan.  

While your plan will be based on these tools, and those tools must 

comply with specific legal requirements, it’s important to point out that 

using these various devices in no way restricts the kinds of choices you 

can make. You are still capable of making decisions about what you 

want to happen to you should you become incapacitated. 
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The key here is to realize that only by creating a specific type of 

incapacity planning device can you be sure that your wishes will be 

honored when you can no longer communicate or make decisions for 

yourself. As always, if you ever have any question about the kind of tool 

you create, or the reasons you are creating it, you should always raise 

your concerns with your estate planning attorney before you sign any 

documents. 

 

STATUTORY DURABLE POWER OF ATTORNEY 

People who become incapacitated don’t just suddenly stop having to 

pay bills, manage their 

property, or deal with the 

other responsibilities that 

need to be looked after. This 

is why creating a statutory 

durable power of attorney is 

such an essential part of 

creating a comprehensive 

estate plan. (Note, a 

statutory durable power of 

attorney is also sometimes referred to as a financial power of attorney, 

or a durable financial power of attorney.) 
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Like all powers of attorney, the statutory durable power of attorney 

gives you the ability to name one or more agents who will be able to 

manage your responsibilities. If you want to create a power of attorney 

that gives your agent decision-making authority immediately, you can 

do so. However, the 

statutory durable power 

of attorney gives your 

agent the ability to act 

after you become 

incapacitated. Non-

durable powers do not 

grant this ability. 

You will have to select an 

agent when you create 

your statutory durable power of attorney. This agent can be almost 

anyone you like as long as that person is capable and willing to serve in 

the position. You can also choose an organization, such as a bank or 

trust company, to act as your agent under your statutory durable power 

of attorney. 
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ADVANCE DIRECTIVES 

Advance directives, also known as medical directives or healthcare 

directives, are documents through which you make specific decisions 

about the kind of healthcare you might want to receive should you one 

day become incapacitated. There are several different types of 

advanced directives available to people in Texas. 

 Out of Hospital do not Resuscitate. This type of advance 

medical directive must be signed in the presence and after 

consultation with your doctor.  It allows you to instruct 

emergency medical personnel or other health care workers about 
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your desire for them to not provide you with resuscitative 

treatments, such as CPR. The Out of Hospital do not Resuscitate, 

sometimes referred to as a DNR, allows you to choose to have a 

natural death instead of receiving heroic life-saving, or life 

extending, measures. 

 Medical Power of Attorney. Similar to a statutory durable 

power of attorney, a medical power of attorney gives you the 

ability to choose an agent who can make decisions on your behalf. 

Under a medical power of attorney your agent can make medical 

decisions for you after you become incapacitated. The agent can 

communicate with your doctors and health care providers, review 

your medical records, and will be able to make medical decisions 

for you when you can no longer do so on your own. 

 Directive to Physicians and Family or Surrogates. More 

commonly known as a living will, the Directive to Physicians and 

Family or Surrogates is an advance directive that allows you to 

communicate your medical wishes in as much detail as you like. 

Should you become incapacitated, your healthcare providers must 

refer to, and abide by, the decisions you express in your living will. 

Further, if you choose to make a medical power of attorney, your 

agent must also abide by the wishes you express in the document. 
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 Declaration for Mental Health Treatment. Similar to a 

living will, a Declaration for Mental Health Treatmentis a 

document that allows you to grant consent to various types of 

healthcare treatments involved in the treatment of mental illness. 

For example, through your Declaration for Mental Health 

Treatmentyou might state your consent to receiving convulsive 

therapy, psychoactive medication, or similar treatments. Should a 

court find you incapacitated and unable to make treatment 

decisions, your Declaration for Mental Health Treatmentwill 

guide your health care providers as they treat you. 

YOU NEED HELP CRAFTING A COMPREHENSIVE PLAN 
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Regardless of what your individual choices are, or how you want to 

approach the question of incapacity, developing an incapacity plan is 

absolutely essential if you are an adult living in the state of Texas. The 

legal reality is that if you don’t have an incapacity plan in place, the 

medical choices that you have to make will not go away if you’re 

incapacitated. Without a plan, you leave it up to others to make those 

choices for you, but have no control over who those people are or what 

choices they will make. 

In other words, making an incapacity plan allows you to make choices 

for yourself, while not making one means that others will make those 

choices for you whether you like it or not. 

If you’ve never spoken to an attorney about crafting an incapacity plan, 

you should contact us as soon as possible. The attorneys and staff at the 

Vermillion Law Firm have a lot of experience helping our clients create 

incapacity plans that meet their individual needs. The plan you need is 

one that will address all the questions and issues that might arise 

should you become incapacitated, and one that will work seamlessly 

with each of the different elements you create. 
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