
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

WHAT IS AN 
IRREVOCABLE TRUST 

IN TEXAS? 
 
 

JOHN R. VERMILLION 

“When you hear the word “trust” in an estate planning context, 
you may assume that there is just one type of trust. In fact, 

there are multiple different types of trusts that can accomplish 
various different respective underlying objectives.” 
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When you hear the word “trust” in an estate planning context, you may 

assume that there is just one type of trust. In fact, there are multiple 

different types of trusts that can accomplish various different 

respective underlying objectives. 

 

REVOCABLE VS. IRREVOCABLE 

One major difference between trusts is the matter of revocation. There 

are revocable trusts like the revocable living trust, and there are also 

irrevocable trusts. 
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From the name you can see that you cannot dissolve or rescind an 

irrevocable trust, but what are the implications? Let's look at some of 

the reasons why you may want to use an  irrevocable trust. 

 

ASSET PROTECTION 

They say that we live in a litigious society. There are people out there 

who are always 

looking for deep 

pocket targets to 

sue, and certain 

people are in high-

risk professions. 

Landlords are open 

to lawsuits from 

tenants who get 

injured on rented 

property, and 

physicians are 

vulnerable to 

malpractice suits. These are two high-risk professions, but there are 

others. 
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There are certain types of irrevocable trusts that can be used to provide 

asset protection. You could also use this type of trust to protect assets 

that you are leaving to a spendthrift heir. 

 

ESTATE TAX EFFICIENCY 

The federal estate tax is a looming threat if you have been financially 

successful throughout your life. This tax carries a 40 percent top rate, 

and this can take a big bite out of your wealth as it is being passed on to 

your loved ones. 

 

We should point out the fact 

that you can transfer 

unlimited assets to your 

spouse tax-free, but transfers 

to others are potentially 

taxable. There is a $5.43 

million exclusion that allows 

you to transfer this much before the tax would kick in, but the rest 

would be subject to taxation when it is being transferred. 

 

There are a number of different irrevocable trusts that can provide 

estate tax efficiency. These would include grantor retained annuity 
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trusts, generation-skipping trusts, charitable lead trusts, charitable 

remainder trusts, and qualified personal residence trusts. 

 

SPECIAL NEEDS PLANNING 

People with special needs often rely on government benefits like 

Medicaid and Supplemental Security Income. An improvement in 

financial status could cause a loss of eligibility, because these are need-

based programs. 
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You could respond by creating a Special Needs Trust. With this type of  

irrevocable trust, the trustee could use the assets to assist a disabled 

beneficiary without disrupting benefit eligibility. 

 

MEDICAID PLANNING 

A significant percentage of senior citizens eventually seek Medicaid 

eligibility, because this program will pay for living assistance. Medicare 

does not pay for long-term care, and it is very expensive. 

 

Since Medicaid is a need-based program, there is a $2000 limit on 

countable assets You 

could convey assets 

into an irrevocable 

Medicaid trust before 

you apply for 

coverage. 

 

There is a type of 

Medicaid trust called 

an income only trust. 

With this type of irrevocable trust, you could draw income from the 

earnings of the trust throughout your life, but you could not touch the 
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principal. The assets in the trust would not be counted against you 

when Medicaid was determining your eligibility status. 

 

SUMMARY 

A revocable trust is a type of trust that you can dissolve or revoke at 

any time. This type of trust can provide benefits, but you are retaining 

incidents of ownership, so for all intents and purposes, the assets are 

still yours in the eyes of 

the law. 

Things are different with 

an irrevocable trust. You 

surrender incidents of 

ownership, because you 

cannot revoke the trust 

and take back the assets. 

Under most 

circumstances, you cannot change the terms once the trust has been 

established. 

Because you no longer control the assets that you convey into an  

irrevocable trust, you gain certain protections. These trusts are used for 

estate tax efficiency and asset protection purposes. You could use an 
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irrevocable trust to provide for a person with special needs, and these 

trusts are also useful for Medicaid planning purposes. 

If you would like to learn more about trusts, schedule a consultation 

with a licensed estate 

planning attorney. 

Your lawyer will 

answer all of your 

questions, become 

apprised of your 

objectives, and make 

the appropriate 

recommendations. 

Ultimately, you can 

emerge from the interaction with a solidly constructed estate plan that 

ideally suits your needs. 
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